THE HONOURABLE MR JUSTICE PATTEN MNOPF Trustees Ltd
Approved Judgment

Neutral Citation Number: [2005] EWHC 446 (Ch)

Case No: HC03 C03881

IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: 229 March 2005

Before:
THE HONOURABLE MR JUSTICE PATTEN

MNOPF Trustees Limited Claimant
-and -

(1) F T Everard & Sons Limited
(2) Pandoro Limited Defendants
(3) Everard (Guernsey) Limited

Nicholas Warren QC andCaroline Furze (instructed byBaker & McKenzie) for the
Claimant
Christopher Nugee QCandPaul Newman(instructed byCMS Cameron McKenna) for the
First Defendant
Andrew Simmonds QCandBarbara Rich (instructed byFreshfields Bruckhaus Deringe)
for the Second Defendant
Brian Green QC andMichael Tennet(instructed bysacker & Partners) for theThird
Defendant

Hearing dates: "8- 11" March 2005

Approved Judgment
| direct that pursuant to CPR PD 39A para 6.1 riciaf shorthand note shall be taken of this
Judgment and that copies of this version as haddet may be treated as authentic.

Mr Justice Patten



THE HONOURABLE MR JUSTICE PATTEN MNOPF Trustees Ltd

Approved Judgment

Mr Justice Patten :

1.

4.

Introduction

This is an application by the Trustee of the Menthdavy Officers Pension Fund
("the Scheme”) for a determination as to which s/ué employer fall within the
definition of “Participating Employers” under thercent rules of the Scheme (“the
Rules”). The issue has arisen because"biugie 2000 the Trustee executed a deed of
amendment (“the 2000 Deed”) which varied the dgdini of “Participating
Employers” in Rule 3 and inserted into the Ruleea Rule 5.2A in order to remedy

a funding deficiency of some £194m in what is dibsd in the Rules as the Post-
1978 Section of the Scheme.

Looked at in broad terms, the principal disputeviether employers who ceased to
employ active members of the Scheme prior to the d&the rule change can be
made liable to fund the deficiency in the Post-1$&tion of the Scheme. If the
answer to that question is yes, then a subsidissyei arises as to whether all
employers who have ever participated in the Schesngain so liable or whether
employers who ceased to have active members inehgloyment prior to ' April
1978 (when the Scheme was divided into the Pre-EitBPost-1978 Sections) are,
as a result of that change, excluded from any piadefability to contribute to the
making good of deficiencies in the funding of thesP1978 Section benefits.

The current trust deed and rules which govern thestcuction and operation of the
Scheme are those dated"2Bune 1999. Unless otherwise stated, referencésisn
judgment to the Trust Deed or the Rules are ret@®mo the 1999 version of those
documents. In Rule 3 “Participating Employers”aigiefined term. The opening
words of Rule 3 provide that:

“In the Trust Deed and in these Rules the followaxgressions
have the following meanings unless inconsistenth vtte
context.”

"Participating Employers" means

“such companies or firms as may have become Raatiog
Employers in accordance with Clause 6.0, or whi@veh
previously become Participating Employers under eoth
documentation which then governed the Scheme.”

Clause 4.0 of the Trust Deed applies to it themi#dins contained in the Rules.
Clauses 6.0 and 6.1 of the Trust Deed provide l&sfs:

“6.0 A company or firm may take part in the Scheand so
become a Patrticipating Employer if:

()  the Trustees determine that it falls within arfe
the categories set out in Clause 6.1 below
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(i) it agrees to enter into the form of agreemsett
out in the First Appendix to this Trust Deed, or
in such other form as shall be determined by the
Trustees

(i) its participation will not prejudice Approval
6.1 A Participating Employer must be either:

() an employer of British Merchant Navy Officers
and/or former British Merchant Navy Officers
(whether or not the employer is resident for tax
purposes in the UK) who the Trustees in their
absolute discretion determine to be eligible to be
a Participating Employer; or

(i) an employer of staff engaged in the
administration of the Scheme or the National Sea
Training Trust or other institution or undertaking
formed for purposes connected with or relating
to the British Merchant Navy as the Trustees in
their absolute discretion may from time to time
determine to bring within the Scheme.

In the case of a Participating Employer who is

not resident for tax purposes in the UK, the

Trustees may enter into such special
arrangements with such Participating Employer
as the Trustees in their absolute discretion may
consider appropriate including variation in the

calculation of contribution and benefit according

to the particular circumstances of the

participation.”

5. The agreement referred to in clause 6.0(ii), whéchontained in the First Appendix
to the Trust Deed, is in the following terms:

‘FORM OF AGREEMENT FOR
PARTICIPATING EMPLOYERS

To: THE TRUSTEES OF
THE MERCHANT NAVY OFFICERS PENSION FUND

WE, of

having received a copy of the Trust Deed and Rded
199[ ], constituting andyudating the Merchant
Navy Officers Pension Fund HEREBY AGREE to assum# a
be bound by the obligation undertaken by Partiangat
Employers thereunder or under any subsequent arigthat
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10.

11.

may be made therein and promptly to pay to the i&ehall
contributions due under the Rules.

DATED 199[ T’

This has been the form of agreement used throughedutife of the Scheme and the
only change has been one of nomenclature. Uhfildcember 1992 the defined term
used was “Employers”, after which it changed tortiegating Employers". No-one
has suggested that this effected any change ofaswdesfor the purposes of what |
have to decide.

In order to be presented with the necessary argisnmanthe issues raised in the Part
8 Claim Form, the Trustee seeks, and | will makeresentation orders dividing past
and present employers of members of the Schemdhrge classes. The first class,
which is represented by the First Defendant, F &r&nd & Sons Limited, consists of
employers which have in the past become Particigaimployers, but which as &t 8
June 2000 employed no active members in the Schdiney did, however, continue
to employ, up to and including the rule change Bri@ne 2000, at least one British
Merchant Navy Officer or other employee who, bytuar of clause 6.1 of the Trust
Deed, would have permitted them to become a Paaticig Employer.

The second class, represented by the Second Detedadoro Limited, consists of
Participating Employers which (like the first clag®d no active members in their
employment as at"8June 2000 but also did not retain as employees threesame
period either a British Merchant Navy Officer olyasther employee who would have
satisfied the provisions of clause 6.1 or its poedsors. This distinction between the
first and second classes of employers has been madéder to allow Mr Simmonds
QC, on behalf of the Second Defendant, to arguealarticipating Employer only
ceased to be a Participating Employer if it notyohld no active members as
employees as at"&une 2000, but also had no employees at thatrdtte categories
specified under clause 6.1 of the Trust Deed.

The third class, represented by the Third Defendamerard (Guernsey) Limited, is
made up of all companies or firms who became Rpating Employers and
continued to employ active members of the Schena @5June 2000.

This scheme of representation has enabled me tofliéargument on the various
alternative constructions of "Participating Empls/ein relation to the rule change
which took effect on 8 June 2000. It was not, however, possible to éirmbmpany
which had been a Participating Employer (or Emplogs it was then called) in
relation only to the period covered by the Pre-1$é8tion of the Scheme, and Mr
Warren QC (who appears for the Trustee) was therejbliged to put to the Court
the argument that liability for the deficiency imet funding of the Post-1978 Section
benefits could not fall on Participating Employerso had no active members in their
employment after® April 1978.

During the course of the argument it became appaemme that if the correct
construction of the Trust Deed and Rules meantaHarticipating Employer ceased
to be a Participating Employer once it no longempleyed active members of the
Scheme, it was at least seriously arguable thasdah® consequence would follow in
respect of a Participating Employer who remaind®haeticipating Employer as at'8
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June 2000, but thereafter ceased to have any aoBwebers as employees. There is
at least one company which falls into this categang which has indicated in
correspondence that it wishes to advance this aeguni the First and Second
Defendants succeed in their arguments on thei§sste. If the Third Defendant is
right, the point does not of course arise. It theesefore been agreed that this issue
should be postponed and only added to the PartaBndf | give judgment on the
current issues in favour of the First or Seconcebéénts.

The Scheme

12.

13.

14.

15.

The Scheme is an exempt approved occupational gerssiheme whose primary
purpose is to provide pensions for officers of British Merchant Navy. It was

established by a trust deed and rules datel @8tober 1937, which defined

membership as restricted in the first instanceffioavs of the British Merchant Navy

employed in vessels to which the National MaritiBeard Officers Rates of Pay
Agreements applied. The definition included specdategories of officer, but

enabled those categories to be expanded in theefabuinclude shore-based staff.
“Employers” was similarly defined, but again witlower to expand the classes of
shipowner that might qualify.

The Scheme is and always has been an industry-saiheme which enables
qualifying employers to participate and so providgrement benefits for officers and
others in their employment who satisfy the condsidor membership of the Scheme.
It therefore enabled officers to enjoy continuity their pension provision,
notwithstanding that they might from time to timeaoge employer. Provided that
they continued to work for a Participating Emplqoyiirey could continue to build up
pension entitlement under the same scheme.

The evidence is that, unlike many other industrgevschemes, this one is not and
never has been subdivided into separate sectionsafth scheme employer. As set
up, the Scheme assets were available to provideeficerfor all members in
accordance with the table of benefits annexed 01987 Trust Deed. It provided
benefits in the form of a defined pension entitlatmexpressed as a fixed amount per
annum for each £1 jointly contributed to the Scheridis amount varied according
to the age of the member at the time of paymentle R of the 1937 Rules provided
for each member to contribute 9d in the £1 for vt of his pay and for the
Employer to match that contribution. Rule 10 pded as follows:

“Subject to the provisions of these Rules every Menshall
be entitled on retirement at the age of 65 year®lder to a
pension of the amount (to be payable for five yearsain) which
will be secured in accordance with the Table orepthable in
force for the time being appended to these Rules thmy
contributions paid jointly in equal shares by the@oyer and the
Member to the Fund and no Member who continueseiwice
after attaining the age of 65 years shall be eudtitbn his
retirement to any larger pension than would havenljgayable if
he had retired on attaining that age.”

The Scheme continued on this basis urfil®pril 1978, although on four occasions
between 1937 and 1968 the table of benefits wasedyv In 1978 a new trust deed
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16.

17.

and set of rules came into effect. The 1978 Tidsed preserved the basis of
membership of the Scheme and the Rules contineddhnition of “Employers” in
similar terms, but with the express inclusion oficis other employers who were
participating in the Scheme on 5.4.78". This thenetook account of prior exercises
by the Management Committee of its power underl®@®/ Deed to invite additional
classes of employer to subscribe to the Scheme.

As already indicated, the original 1937 Trust Deed Rules provided for pension
benefits on a money purchase basis. Followingptmsing of the Social Security
Pensions Act 1975 the Scheme was reconstitutedaseeaich member, in relation to
contributory service after"6April 1978, became entitled to a pension calculatg
reference to salary earned during the relevanbgesf service, adjusted so as to take
into account any rise in national average earnbega/een the payment of salary and
the commencement of pension benefits. The Schemsetierefore divided into two
sections, the Pre-1978 Section and the Post-19¢808e Clause 8(a) of the 1978
Deed provided as follows:

“The Fund shall be divided into two sections. &ffiSection to

be named the Pre-1978 Section comprising the funds
constituting the Fund as at th® Bpril 1978 and as provided
under Rule 5(b) and all subsequent earnings theoetnof
which Section shall be paid the benefits secured by
contributions to the Fund in respect of serviceohefthe
April 1978. A second Section to be named the R638
Section comprising the funds and earnings therecored by
contributions (except as provided under Rule 5(b)the Fund

in respect of service on and after tH& April 1978 out of
which Section shall be paid the benefits secured by
contributions paid to the Fund in respect of senadter that
date. The two Sections shall be the subject cdrstp accounts
and valuations and all provisions of the Rules timagda to
accounts and valuation shall be subject to thisrraieg
provision. Under no circumstances shall benefiagaple out

of one Section of the Fund be payable out of tiheroSection
nor shall any deficit on one Section be made goatdod the
other Section. Any surplus arising on a Sectioallshe
employed solely for the purposes of that Section ifas
constituting a separate Fund.

The investments and moneys comprising the two @ectof
the Fund shall at all times be kept entirely setgaeand shall
not be allowed to become intermixed.”

The Pre-1978 Section continued aft& April 1978 to provide benefits on the basis
of the revised table, but new rules governed pewdile service after that date. Rule
6(a) of the 1978 Rules provided that:

“Subject to the provisions of these Rules, everyrider shall
be entitled on retirement at Normal Pension Ag®lder to a
pension
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18.

19.

(1) in respect of Service prior to the Appointe@yD of
annual amount secured to him at that date under the
Rules in force immediately prior to that date; and

(i) in respect of Post-1978 Service for which gdnitions
are received by the Fund, of annual amount equivale
to 1/40" of his Pension Denominator for each year of
such Post-1978 Service and proportionately for part
a year.”

A complication was that the Scheme benefits payabtker the Scheme as it stood at
5" April 1978 were under-funded, and Rule 5(b) of #878 Rules imposed on
“Employers” not only a liability to contribute 16% of Pensionable Salary, as
defined, for periods of pensionable service byvacthembers after5April 1978, but
also a liability for

“additional contributions to be paid to the Pre-8%ection of
the Fund to fund liabilities in respect of past &= already
accrued prior to the Appointed Day"[@\pril 1978], namely

(1) .62% of such Pensionable Salary for a period 4/
years from the Appointed Day;

(i)  .93% of such Pensionable Salary for a peridd4o
years from the Appointed Day; and

(i)  2.11% of such Pensionable Salary for a peraddl5
years to be counted from June 1974.

The burden of making up the existing deficiency wWesefore imposed on employers
who continued to participate as “Employers” in tBeheme (or joined it before
October 1992) and not on employers who had ceasetnploy active members of
the Scheme by"5April 1978 and therefore never became liable tp ‘{Fnsionable
Salary” as defined.

A new Trust Deed and Rules took effect chCecember 1992 and it was in this
version of the Rules that the defined expressioarti¢ipating Employers" first
appears. As indicated earlier, no change of snbstavas involved. These were in
turn replaced by a new Trust Deed and Rules 8hiaruary 1995, which remained in
force until the current Deed and Rules took eftet5" June 1999.

The Rule Change

20.

As at 3f' March 2004 the Scheme (including both sections) B&53 active
members, 22,427 pensioners and 31,143 deferredopens. The Scheme has been
closed to new members sincg Movember 1996. Under Rule 29 of the 1999 Rules
the assets and liabilities of the Scheme are sulbje@a 3-yearly valuation by the
Scheme actuary. Recent valuations took place Snv&irch 2000 and f5March
2001. The first of these (which valued the Schersgets and liabilities as at®31
March 1999) indicated that there was a deficiencg5dm in respect of past service
liabilities for the Post-1978 Section (valued on @mgoing basis). The second
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21.

22.

23.

valuation (as at 31 March 2000) showed a corresponding deficiency & fin
respect of past service liabilities. The most mecactuarial valuation (dated 5
March 2004), which valued the Scheme assets ahilitliss as at 3% March 2003,
showed a deficiency in respect of past service filsnagain valued on an ongoing
basis, of £194m for the Post-1978 Section. ThelP# Section is in surplus to the
tune of £167m.

The 3£ March 2000 valuation caused the Trustee to congitiat needed to be done
in order to remove the deficiency in the fundingtld Post-1978 Section liabilities.
Mr Peter McEwen, one of the directors of the Trestsays in his first withess
statement that this raised two matters of particatancern and difficulty for the
Trustee. The first concerned the extent to whiahti€ipating Employers would be
liable for any additional contributions that woudd necessary to meet the deficiency.
Rule 29.0 provides for the Trustee to instruct #wtuary to carry out triennial
valuations of the Scheme and then sets out whatrtigtee must do in order to deal
with any disclosed deficiency. Rule 29.2 provities:

“If, as a result of the Actuary's report, it shegpear that there is
a deficiency or anticipated deficiency in the Schsnnesources,
the Trustees shall consider what if any action,ftavegard to
any recommendations made by the Actuary in hisrtepbould
be taken either by way of increasing contributionglecreasing
benefits to render the Scheme solvent. If necgsda Trustees
shall take such steps as are herein laid downnf@nmdment of
the Trust Deed and the Rules, or if the deficieocwnticipated
deficiency cannot be made good, for the winding afipthe
Scheme.”

The Trustee (after consultations with current adbotmg employers) took the view
that it was not appropriate to fund the deficietfupugh increased contributions from
such employers, and that the fairest way of deakitg the problem was to divide
liability for the deficiency between all employenso had ever participated in the
Scheme after "5 April 1978, according to the proportion which eashch
Participating Employer’s liability in the Schemerbdo the total liabilities of all such
Participating Employers.

The Trustee’s other concern was that, faced withptospect of having to fund a

deficiency, some Participating Employers with agtmembers in their employment

would attempt to leave the Scheme by transferringhsemployees to other non-

participating companies. Therefore, in order tesprve the status quo, a deed of
amendment was executed by the Trustee Bnl@e 2000, which replaced the

definition of "Participating Employers” in Rule 3ttvthe following definition:

“ “Participating Employers” means such companie$irons as
may have become Participating Employers in accaelavith
Clause 6.0, or which have previously become Pp#iaig
Employers under other documentation which then gegthe
Scheme. No company or firm shall cease to be aciating
Employer either as a result of ceasing to employtivac
Members on or after 8 June 2000 or otherwise assaltrof
ceasing to employ persons in the categories destibClause
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6.1 of the Trust Deed on or after that date ormtise (save in
accordance with Rule 5.2A.)"

The 2000 Deed also introduced a new Rule 5.2A:

“Without prejudice to Rule 5.2, each ParticipatiBgployer

(whether or not employing Active Members and whetirenot

employing persons in the categories described aus&l 6.1 of
the Trust Deed) shall make such further contrimgi@f any),

which may include lump sum contributions, from titeetime

as may be decided by the Trustees, having regattietadvice
of the Actuary, in order to reduce or eliminate deyiciency or
anticipated deficiency in the Scheme’s resourcesuch

deficiency shall be calculated for this purposeréference to
the ongoing basis of calculation adopted in then tingost

recently completed actuarial valuation of the Sobdthat is,

the basis which assumes that the Scheme remairfsillin
operation), with such modifications, if any, as Threstees shall
determine having regard to the advice of the Agtiraorder to
take account of the lapse of time and any eventsgluhe

intervening period. For the purposes of the cakoihs in this
Rule 5.2A, the Trustees and the Actuary shall tateeaccount,
to the extent that they consider it appropriate:

(1) the proportion of the amount of the deficienoy
potential deficiency which the Scheme’s liabilities
attributable to employment with that Participating
Employer bear to the total amount of the Scheme’s
liabilities attributable to employment with all dfie
Participating Employers;

(i) any lump sums or other contributions paid, gialg or
prospectively payable by any Participating Employer
for the purpose of reducing or eliminating a defay
or potential deficiency, whether under this Rul2A.
Section 75 of the Pensions Act 1995 or otherwird; a

(i) any debt which, in the opinion of the Trussees
unlikely to be recovered.

A Participating Employer may, if the Trustees caniseease to
be a Participating Employer for the purposes ofSbkeme on
such date as the Trustees shall determine if it sieke such
contributions (or undertakes to do so in termss&attory to the
Trustees) as the Trustees, having regard to theeaai the
Actuary, shall determine, or if the Trustees, hgwrgard to
such advice, shall determine that no such contabwhall be
required. Such determination shall be made inr@zwe with
this Rule 5.2A, but having regard to such basisaddulation as
the Trustees may reasonably determine in orderdtegt the
interests of the Members.”
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24,

Both the First and Second Defendants accept thdtelf remained subject to the
Rules as Participating Employers, as defined ireRuylas at 8 June 2000, then they
are bound by the changes in the Rules effectedhby2000 Deed. Their case,
however, is that they never became subject to ulee change and the new regime
which it introduced, because they had ceased tologmgctive members of the
Scheme prior to 8 June 2000, when the changes took effect. The diffigrence
between their respective positions is the poinenaky Mr Simmonds on behalf of the
Second Defendant, that it is arguable that thet Edefendant (unlike the Second
Defendant) did not cease to be a Participating Byeplas at 8 June 2000, because it
retained in its employment British Merchant NavyfiGdrs and therefore could have
gualified as a Participating Employer under clabdeof the Trust Deed. | shall deal
first, therefore, with the argument on which thegke common cause.

Participating Employers

25.

The 2000 Deed was executed by the Trustee in exedfiits powers contained in
clause 30 of the Trust Deed. This provides that:

“The provisions of the Trust Deed or of the Ruleaynbe

varied or added to in any way by Deed executed rutideseal
of the Trustees. Every such variation must fiesabproved by
a majority of the full number of Participating Eropérs'

representatives and also a majority of the full hamof the
Members' representatives serving as Trustees direxgors on
the board of any corporate Trustee which approvadtriirst be
signified either by a resolution passed by suctoniags or by
an instrument in writing signed by such majorit®RROVIDED

that no variation or addition shall be made which:

(@) would have the effect of changing the main paepof
the Scheme, namely the provision of pensions for
Members on retirement or of giving to the
Participating Employers or any of them a right e t
return of their contributions or any part theremf;

(b) would operate in any way to diminish or pregidlily
affect the rights of any person in receipt of agi@m
or the pensionable or other rights already earned b
any Member or former Member; unless the Actuary
shall advise that no other course is reasonablstiped
having due regard to the interests of all persons
interested in the Fund; or

(c) would be contrary to the principle that thetlegrating
Employers and the Members shall be equally
represented both in the membership of the Trustees
and on the board of any corporate Trustee.”

Subject to the express safeguards and limitatiomsamed in the proviso, the power
is a general one, which enables the Trustee totharyrust Deed or the Rules in any
way. The power may therefore be exercised so asnpmse on Participating
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26.

27.

28.

29.

Employers (as defined) obligations which they had jpreviously been subject to

under the Scheme. Both Mr Nugee QC (for the FExesfiendant) and Mr Simmonds

accept that. The real issue, therefore, is a rmongolex one than simply whether the
First and Second Defendants were Participating &yeps within the meaning of

Rule 3, although that issue lies at its heartldt involves a consideration of whether
they undertook a more restricted range of obligetias a result of signing what have
been referred to as the accession agreementsuthenicversion of which | set out

earlier in paragraph 5 of this judgment.

Mr Nugee’s argument (which Mr Simmonds largely a#@dpon this point) begins
with an acceptance that the definition of Partitimga Employers in Rule 3 does
embrace all employers who have ever participatedarScheme, whether under what
is currently the Clause 6.0 machinery or “under ather documentation which then
governed the Scheme”. The addition of those wandkes it clear, in my judgment,
that it is intended to be a comprehensive definitioy reference to the entry
gualifications at the relevant time. Mr Nugee a@ted in terms that the First
Defendant was a Participating Employer when the21B@ist Deed and Rules came
into effect and that his clients are within thergl meaning of the definition. But it is
necessary, he says, to construe the Scheme asl& who

The emphasis in the definition on employers whoehdbvecome” Participating

Employers in the manner specified, and the absesfcany reference to the

circumstances in which a company or firm might eedas be a Participating

Employer, is relied on by both sides of the argumelMr Green QC (for the Third

Defendant) submits that this confirms that an eyglowho has become a
Participating Employer remains one indefinitelygaedless of whether it continues to
employ active members of the Scheme. Mr Nugedherother hand, says that the
absence of any express provision for a former eyeplto withdraw from the Scheme
upon ceasing to employ active members is unusuml, that the emphasis in the
definition on Participating Employers by referertcetheir entry into the Scheme
demonstrates the limited nature of the definitiod @rovides the reason why it may
have to be given a more limited meaning, dependimghe context in which it is

used.

What is, however, common ground is that as a starpoint the definition of
Participating Employers in Rule 3 is very wide. ofe concentrates for the moment
on the Post-1978 period, it clearly applies to enasnpany or firm which has become
a Participating Employer in that period. | undanst that, following the execution of
the 1978 Trust Deed, all employers who continuedrploy active members of the
Scheme after'5April 1978 were required to execute new accesagreements. The
Rule 3 definition of Participating Employers applien terms to them and to any
employer who has subsequently participated in tiee®e. There is no ambiguity in
the meaning of the defined term as set out in Ruldt is, however, a defined term
and, like all defined terms, it will apply “unlegsconsistent with the context”. The
Rules and the Trust Deed therefore leave open tssilglity that Participating
Employers may be given a different and perhap<omaar meaning in certain places.

Against this background one can turn to considerRhbles and the provisions in the
Trust Deed which determine whether the clause 3@epavas exercised so as to bind
the First and Second Defendants. Rule 29.2, whiebcribed what the Trustee must
do in the event of a deficiency, makes no referaical to Participating Employers.
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30.

31.

32.

33.

It requires the Trustee to consider various optiowarying from increasing
contributions to winding up the Scheme. It als@regsly envisages that the
remedying of the deficiency by increasing contitm$ may necessitate the
amendment of the Trust Deed and the Rules.

At one point in the argument it seemed to me that reference to the need for
amending the Trust Deed and the Rules might bendication that the draftsman
wished to make express provision for machinery thitd not involve merely
“increasing” contributions and could therefore bad& to apply to employers who no
longer had active members in their employment. &limited amount of research
into the origin of this rule indicates that thiswle not be justified.

Rule 8 of the 1937 Rules provided for matching gbations and a table of defined
benefits. It was a scheme which could therefoneeHad to a surplus or a deficit,
depending on whether the actuarial and investmgsunmptions underlying the table
proved to be correct. Clause 9 of the 1937 TrestdDdealt with the possibility of a
deficiency in funding and at clause 9(b) providealt

“If, as a result of his report, it shall appeartthlere is a
deficiency or anticipated deficiency in the FuntBsources the
Committee shall consider what, if any, action hguwagard to

the recommendations of the Actuary should be ta&iher by

way of increasing contributions or decreasing b&nes render

the Fund solvent and, if necessary, shall take steps as are
hereinafter laid down for amendment of this DeetherRules,

to amend this Deed or the Rules accordingly.”

The use of the word “accordingly” suggests thatpgbever of amendment was to be
used for the purpose of increasing contributionsaaseans of remedying the
deficiency. The same formula was retained in R8@) of the 1978 Rules, but in
Rule 29(1) of the 1992 Rules the word “accordingly’omitted, and this form of

drafting has continued into the 1999 Rules.

There is nothing in the 1992 Rules to suggest #mt change of substance was
intended. The removal of the word “accordingly’iraded with the addition of the
reference to winding up the Scheme and looks todbeiore than stylistic. It also has
to be borne in mind that any changes in contrilbutites prior to 1992 required an
amendment to the Scheme. The reference to takaps $0 amend the Trust Deed
and the Rules is no more than a recognition ofaht does not, therefore, justify any
further inference as to what type of employer midiet potentially liable for
contributions in the circumstances of a deficiency.

However, it is, | think, also impossible to constfRule 29.2 as limiting the Trustee’s
power under clause 30 of the Trust Deed to amentdneiich merely increase the
liability of employers under what is now Rule 5.Zhere are two reasons for this.
The first is the one already stated, which is ttatise 30 contains a general power of
amendment unfettered by any other provision inTthest Deed or Rules and limited
only by the express terms of the proviso. This iBjnk, accepted by both Mr Nugee
and Mr Simmonds. Mr Nugee conceded that clausai@Oallow the Trustee to
impose the burden of additional contributions urither new Rule 5.2A if his clients
were Participating Employers at the date of the02D8ed. The second reason is that
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it is clear from the nature of the Scheme in itgyioal Pre-1978 form that the

reference to increasing contributions in clause &ftthe 1937 Trust Deed was not
limited to an adjustment of contributions made uriele 8(b) of the 1937 Rules. As
Mr Green pointed out, any contributions made uritige 8 would automatically have

been factored into increasing the benefits defiimethe table under Rule 10. They
could not lead to a reduction in any deficiencyeptdy a rule change which treated
them as additional contributions which did not dotmwards the employee’s pension
entitlement. The reference in clause 9(b) to @sieg contributions could not

therefore have been intended to limit any amendsnenmtan increase in Rule 8(b)
contributions by an employer in respect of an actmember in its employment.

There is no obvious reason for giving what is noweR29.2 a narrower meaning. It
continues to apply to both sections of the Scheme.

The consequence of all this is that the combinatibRule 29.2 and clause 30 of the
Trust Deed give to the Trustee a wide power to anehich enables it to impose the
Rule 5.2A regime on any Participating Employer tloe time being. Given that the
definition of “Participating Employers” in Rule 3ds include the First and Second
Defendants, what is it, then, that provides thetednwhich justifies displacing the

ordinary defined meaning of that expression in tavef a narrower class of

Participating Employer?

Mr Nugee began by reminding me that there is neymption that past employers
should be required to make up any deficiency inftimel which provides benefits for
their former employees. Some schemes, as one kmoagde for a fund in deficit to
be wound up; others for the employers to makehgpdeficit. Sometimes it is a
combination of the two. The Scheme makes no mFepi®vision as to how a
deficiency in the assets should be dealt with arstlead throws the burden on the
Trustee of having to choose between various optidhilst those can include the
option of imposing on employers a liability for atwhal contributions, the question
of how far that net can be spread must depend whether employers at the relevant
date were intended to be included as potentialyldi.

Mr Nugee submits that it begs the question to baythe liability can be imposed on
any employer who was a Participating Employer @findd) on & June 2000. Rule
29 and clause 30 make no reference at all to Reting Employers in relation to
what | have to decide and do not assist the Trusiée Trustee’s ability to pass that
liability to the First and Second Defendants degemot on whether they were or are
Participating Employers within the Rule 3 meanidghat term (which is admitted),
but rather on whether they agreed to subject thlmesdo that exercise of the
Trustee’s powers by signing the accession agreement

Mr Nugee is obviously right in his submission thdtat matters in the first instance is
to identify the obligations which his client undssk by executing the accession
agreement. The only link between the Trustee andraployer is contractual. The
Trustee’s ability to enforce the provisions of fReles against any company or firm
therefore depends upon that employer having agieetibmit to those obligations.
But under the accession agreement which it sigtiesl,First Defendant agreed to
assume and to be bound by “the obligation undentdlyeEmployers thereunder or
under any subsequent variation that may be dulyenterein”. If “Employers” (or

now “Participating Employers”), when used in theemgnent, was intended to have
the full width of meaning provided for by the detion in Rule 3, then that is really
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the end of the First and Second Defendants’ oppadib the 2000 rule change. They
accept that they fall within that definition andivhereby have signed up to whatever
changes in the liabilities of Participating Emplog/¢he Trustee has chosen to make.
If, however, the reference to Employers or Parditiig Employers in the various
accession agreements was intended to designatehmsly employers who from time
to time retained active members of the Scheme e #tamployment, then, on Mr
Nugee’s argument, this will have bound them onlyh® obligations which apply to
that limited class of employer alone. This wiltlnde the liability to contribute under
what is now Rule 5.2, but not the liability to colbtite under the new Rule 5.2A. At
various times during the argument both Mr Nugee Mn&immonds referred to their
clients as having ceased to take part in the Sclemoe they no longer had active
members in their employment. But that is not, ase¢ it, the correct analysis.
Neither the First Defendant nor the Second Defeinbdane ever ceased to be part of
the Scheme. As already noted, there was no expresssion for a Participating
Employer to withdraw from the Scheme until the tedi changes made in the Rules
by the 2000 Deed. The accession agreements bdwemd to the Scheme for its
duration. But their liability during the life ohé Scheme depends on the powers and
the degree of control which they have conferredhenTrustee under the terms of the
accession agreements which they signed.

The focus of the argument has therefore been omhehéhe parties intended to give
Participating Employers or Employers, when usethéaccession agreement, a more
limited meaning than those expressions would beatdarpreted in accordance with
the definition in Rule 3. Mr Nugee in his writtenbmissions described Mr Green’s
construction of the agreement as having nothingetmmmend it except pedantic
literalism. It would, he said, require all formemployers who had ever participated
in the Scheme to remain, so to speak, on the heaqg though their employees who
were members had long since moved on to other e/melot or retired. Their
potential liability would moreover continue everthey had ceased (as in one case) to
own or operate any merchant ships and were nowiogron a completely unrelated
business.

The more limited construction of "Participating Hoyers" in the accession
agreement for which he contends is said to be aemmormal use of language
consistent with the concept of a “participating”m@ayer as one who takes part in the
Scheme. This description fits an employer who iooets to contribute towards the
pensions of active members, but is not appropriage,submits, to describe an
employer who has ceased to do so. Mr Nugee dligs i@ the history of the Scheme
provisions, which he says indicates that the conetion of a Participating Employer
was to make contributions towards the pensionlentént of active members under
what is now Rule 5.2. Prior to the execution of #8000 Deed they had no other
obligations as such. The other provisions of thesT Deed also indicate that the
references to Participating Employers are intertdedenote Participating Employers
in the sense for which Mr Nugee contends. Examglesn are Rule 19.2, which
entitles Participating Employers to receive comiedocuments, and Rule 23.0, which
provides that membership of the Scheme is not strice the right of Participating
Employers to dismiss members in their employmehesg will, he says, have little or
no relevance to employers with no active membemsngsloyees. The same point is
made in relation to Rule 31.0, which requires aagislon to wind up the Scheme to
be assented to by a majority of Participating Eryppie and members.
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The principles of construction relevant to a pensgoheme were identified by Arden
LJ in her judgment imritish Airways Pension Trustees Limited v. British Airways Plc
[2002] EWCA Civ 672. Whilst explaining that thewre no special rules of
construction to be applied, Arden LJ considered tima following factors are likely to
be relevant to a consideration of a pension scheifieey can be summarised as
follows:

(1) Members of a scheme are not volunteers: the benefitich they receive
under the scheme are part of the remuneratiorhér services and so are in a
different position in some respects from benefiemof a private trust;

(2) a pension scheme should be construed so to gieasomable and practical
effect to the scheme,;

(3) pension schemes are often subject to consideratd@m@ment over time: the
general principle is that each new provision shdaddconsidered against the
circumstances prevailing at the date when it wasptatl rather than as at the
date of the original trust deed;

(4) a provision of a trust deed must be interpretedhm light of the factual
situation at the time it was created: this incluthespractice and requirements
of the Inland Revenue at that time, and may inclca@@mon practice among
practitioners in the field;

(5) the function of the Court is to construe the docaimevithout any
predisposition as to the correct philosophical apph;

(6) a pension scheme should be interpreted as a wiheleneaning of a particular
clause should be considered in conjunction witlelotelevant clauses.

None of this is controversial. But it is importantbear in mind that the degree to
which any relevant background fact may influence d¢bnstruction of the words used
in a document will obviously depend on the impoctart assumes in the overall
context of the Deed. Although at least one of Ardd’'s propositions is directly
based on the speech of Lord Hoffmannl@8 v. West Bromwich Building Society
[1998] 1 WLR 896, this is not in fact a case in @hl am being asked to depart from
any conventional use of language. It is acceptedboth sides that the Rule 3
definition of Participating Employers is clear atiht the only issue is whether (as
provided in Rule 3) the words are to be given detiint or lesser meaning in the
context in which they are used. This is becaus&htyee and Mr Simmonds have to
accept that there is at least one instance in thesPof Participating Employers being
used to describe both present and former emplafexstive members. This is clause
30.0(a), which prevents the Trust Deed and Ruta® fbeing amended so as to return
contributions to Participating Employers. Anotlesample (although not one which
is formally conceded) is almost certainly Rule 31which provides for the
distribution of any ultimate surplus on a winding of the Scheme. The relevant part
of the Rule states that:

“Lastly, any surplus then remaining shall, subgaccomplying
with the requirements of the 1995 Act, be paid te t
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Participating Employers in such manner as the €asstmay
determine to be just and equitable.”

Mr Green does not of course accept that the exangien by Mr Nugee are in fact
instances in which the Rules use "Participating IBygrs” in a restricted sense, but |
do not have to resolve that, because the existehegen a single example of what
might be termed the wide meaning of the phraseirosfthat the ordinary and, |
think, literal meaning of the definition contained Rule 3 was intended by the
draftsman to apply, absent indications to the @gtr Mr Nugee’s attack on what he
describes as Mr Green’s literal approach is theeelimited to the particular context
of the accession agreement. But it must follownfrihis that the factors which are
relied upon to justify the limitation of the meagiof “Participating Employers” to
current employers of active members will only bengsible for this purpose if they
are somehow relevant to the construction of thession agreement rather than to the
Scheme as a whole. General arguments to the dffattit would be unfair or
inappropriate to include any employers bar thogé active members at the relevant
time as Participating Employers are met by the tlaat this is what the draftsman has
done.

The accession agreement in its current form isréract by the employer to “assume
and be bound by the obligation undertaken by Rpatimg Employers thereunder or
under any subsequent variation that may be madeithe Although the word
“obligation” is used in the singular, it was origlty used in the plural in the 1937
Rules and Trust Deed, and the deletion of therléde may be no more than
typographical. In any event everyone acceptstti@singular, if necessary, includes
the plural. Mr Nugee’s case is that the only dodtiign or obligations assumed by a
Participating Employer in the Trust Deed and Ruseshe obligation to contribute
now contained in Rule 5.2. It follows from thise says, that “Participating
Employers”, as used in the accession agreementilcsho® limited to the type of
Participating Employer who is at the relevant tioneder that obligation: i.e. an
employer which still has active members as empleyee

His argument therefore accepts (as it must) thattbrd “thereunder” refers back to
the current Trust Deed and Rules, which are meatiom the first line of the
agreement. If the agreement had stopped tharegiit not have mattered very much
how one interpreted “Participating Employers”. Téwployer would have agreed
only to abide by the obligation or obligations ained in the Trust Deed and Rules at
the date of the agreement, and the only obligatiocontribute, as such, was that
contained in what is now Rule 5.2. His liabilitie®uld therefore have been limited
by the reference to obligations rather than by pargicular meaning to be attributed
to "Participating Employers”. But the draftsmanviobisly realised that it was
necessary to bind the incoming employer not onlyh existing Trust Deed and
Rules but also to any subsequent variation in thand it is these words which
ultimately lead, in my judgment, to the rejectidrir Nugee’s submissions about the
construction of the phrase "Participating EmploYyenden used in the agreement.

The word “therein” refers back to the Trust Deedl @ne Rules. The obligations
assumed by the employer are those under the Treistl And Rules “or undemy

subsequent variation that may be made therein’is ®hclearly a reference to a
subsequent variation in the Trust Deed and Ruldshahin the obligation referred to.
It makes no sense to talk of assuming obligationsdértaken by Participating
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Employers . . . under any subsequent variationrtiegt be made [in the obligation]”.
On this basis the employer signed up not only te #xisting obligations of
Participating Employers but also to any furtherigdtions which might be imposed
on them by the Trustee from time to time. Mr Nugeegument therefore depends
upon treating the fact that the reference to thbkligation” of the Participating
Employers in, say, 1981 only consisted of whatas/rRule 5.2 as determining the
type of obligation which could thereafter be impbby a variation of the Trust Deed.
The practical effect of this, if right, would be txclude the power of variation
contained in clause 30 of the Trust Deed from beirgrcised so as to add to the
obligations of Participating Employers as definedRule 3. Because of the terms of
the accession agreement, no such variation couwdd lemd any employers who no
longer had active members in their employment.

It seems to me that this construction of the age#ns inconsistent both with the
express provisions of clause 30 and also with thectsire of the Scheme in general.
Clause 30.0 allows the provisions of the Trust Dased of the Rules to be “varied or
added to in any way”. As already stated, that pawgeneral in terms, subject only
to three express limitations on its exercise. duld be an odd form of drafting, to say
the least, to choose in effect to emasculate theepto amend by relying on the use
of a defined term in a subsidiary document beingrpreted in a restricted but
unstated way. Not only is this an obscure metHattaifting, but it results in giving a
wide power with one hand and then taking it awathwie other. The method of
drafting which forms the basis of the constructadvanced by Mr Nugee and Mr
Simmonds becomes even more curious when one tatesgcount the reference to
“Participating Employers” in clause 30.0(a) (no uret of contributions to
Participating Employers), which is conceded to beeterence to Participating
Employers in the wide sense of the Rule 3 definitiolt seems to me that the
construction advanced by Mr Green is both the nmatiral way of interpreting a
professionally drawn document of this kind and @#ne which creates a structure that
does in fact cater for many of the concerns abataitness expressed by Mr Nugee
and Mr Simmonds.

Rule 29.2 does no more than to require the Trukiemke steps, if necessary by
amendment, in order to cure a deficiency in pastice benefits. It is, | think, quite
unrealistic to suppose that the draftsman of tHee®e considered that this could be
achieved simply by increasing the level of contifnus from employers who
happened to retain active members in the Scheraeyaparticular time, and for the
reasons already stated it is now accepted thautealoes not limit the options in that
way. What it does is to give the Trustee a widgcidition as to how to cure the
deficiency, which it must exercise in the lighttbé circumstances at the time. There
is nothing in Rule 29.2 which limits the Trusteaigilable remedies to any particular
sub-class of Participating Employers or even tokisgeincreased or additional
contributions. There is no reference as such ttidfmting Employers in the rule,
and the Trustee may decide either to reduce bsrafib wind up the Scheme.

Clause 30 is also widely drawn and is not of colireg¢ed to variations designed to
deal with deficiencies. It is a general power wleadment and has to be interpreted
as such. Consistently with the wide scope of R, it can be exercised (as it has
been) so as to deal with deficiencies in past servenefits by requiring contributions
from all classes of Participating Employers asrgfi Mr Nugee and Mr Simmonds
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accept this, because of the absence in either Fukor clause 30 of any reference to
Participating Employers in relation to the powerdgmedy deficiencies by altering the
provisions about contributions. Their argumenthiat, notwithstanding these wide
powers of amendment, all that their clients signpdo was a liability limited to the
obligations imposed, or to be imposed, on thosel&mwps who retained active
Scheme members.

Against an accepted background of a widely drawmgudo cater for deficiencies by
amending the Scheme liabilities, it is, in my judagmy difficult to identify any
particular contextual considerations which requoee to give “Participating
Employers”, when used in the accession agreemantghing but its usual defined
meaning. It is important to bear in mind that #ueession agreements were signed
when an employer entered the Scheme and were testded to do more than to
subject that employer to the obligations, both @nesnd future, which a Participating
Employer under the Scheme would be subject tds thierefore almost impossible, in
my judgment, to see why the parties did not intendive “Participating Employers”
the same meaning which it bears in Rule 3. To gig@y other meaning is to assume
that no incoming employer was ever intended to Wwgest to the full scope of the
provisions of the Scheme. That simply makes ngeen

The answer to Mr Nugee’s points about possibleiurdas is that the Trustee is given
a discretion under Rule 29.2 as to how to deal thehproblem of a deficiency, and it
can exercise that discretion in a way which takdés iaccount any well-founded

arguments that the imposition of liability for atiainal contributions would be either

unjust or disproportionate. On Mr Nugee’s arguntbat discretion is denied to the
Trustee. It can only exercise its Rule 29.2 povgersas to bind a limited class of
employer. The incidence of liability is therefoemtirely random and potentially

unbalanced. | do not accept that this is whathaaue been, or was, intended.

In these circumstances it is unnecessary for mele@ at any length with Mr
Simmonds’ alternative argument that a ParticipaBngployer would only cease to be
a Participating Employer for the purposes of theeasion agreement and the Scheme
if it ceased to employ anyone within the classesmployee referred to in clause 6.1
of the Trust Deed. Even if | had been with Mr Neigen his construction of the
agreement, | would have rejected this argumenterdis absolutely nothing in the
wording of the agreement or in its relevant contexustify an inference that liability
should be maintained when the employer ceased t® l@tive members as
employees, but should cease when its workforceomgedr corresponded to that
described in clause 6.1. It seems to me to im@eeh greater uncertainty and to lack
any obvious rationale. In the event, howeverjdateMr Simmonds’ submissions for
the same reasons that | have rejected those ofuge@&l It has also been unnecessary
for me to deal with Mr Green’s submissions to tffeat that his construction of the
Trust Deed and the Rules is the only one whichoissistent with Inland Revenue
practice from time to time in relation to scheméshis kind. Although I think that
there is something to be said for that argumepteter to base my judgment on what
seems to me to be the obvious structure of therBehe

Pre-1978 Employers

52.

In the light of my decision on the first questiangoes become necessary to consider
whether the Trustee is entitled to require Pre-18i&loyers to contribute to the
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deficiency which has arisen in the Post-1978 SectiBy Pre-1978 employers | mean
employers who ceased to have active members a®geesl prior to 8 April 1978,
when the Scheme was divided into two sections.Wirren QC, who for the reasons
explained earlier has taken on the burden of aggthis point, does not submit that
the Pre-1978 employers are not Participating Enggbyithin the meaning of Rule
3. He accepts that the definition covers all erppls who have ever participated in
the Scheme. But, he says, the division of the @ehato two sections under the
1978 Deed had the effect of requiring the two sastiand their assets to be kept
separate and envisaged that the assets of eadbnseciuld be used exclusively to
fund the benefits provided by that section.

These provisions have been incorporated into theecuTrust Deed and Rules, and |
propose to concentrate on those provisions. Cladsof the Trust Deed states that:

“The Fund is divided into a Pre 1978 Section arebat 1978
Section.

The two Sections shall continue to be segregatedbenthe
subject of separate accounts and valuations bufTthetees
shall have power for the purpose of investment omlgool the
assets comprising the two Sections and apply tbeigpons of
the Trust Deed and Rules relating to investmenthéosingle,
pooled fund.”

This division is carried right through the life thie Scheme, to the extent that in Rule
31.0 there is provision enabling the separate wmdip of each section:

“It shall be competent for the Trustees to so nesdhat one
Section of the Scheme only shall be determinedaninevent,
on a winding-up, each Section of the Scheme shalithe
subject of a separate winding-up with the inteat tho benefit
payable out of one Section shall be paid out ofbther Section
but that each Section shall be employed solelytHerpurpose
of providing benefits in respect of Service coveltad that
Section.”

Similarly, a surplus arising in one section canm@tshared with the other section: see
Rule 29.3.

Consistently with this, each section must maintgparate accounts and valuations
(Trust Deed clause 14.3) and benefits under theseetions are separately calculated,
thereby preserving the distinction between the dadeprovision which led to the
division between the Pre- and Post-1978 Sectiotiseofcheme: see Rule 6.0.

Mr Warren submits that the effect of the divisimnaiccordance with these provisions
was to create what are in effect two schemes, laiditt would be inconsistent with

the scrupulous separation of assets and liabiliteg€mployers who only participate

in the Pre-1978 period of the Scheme to be askedotdribute to a Post-1978

deficiency in liabilities.
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In support of this argument Mr Warren treated mart@lmost philosophical analysis
of what a scheme and a section of a scheme comapridescheme is not, he said,
simply the Trust Deed or the Rules. There haveetanembers, assets and liabilities
as well, operating under the constitution laid ddwrthe Scheme documents. Once
the Scheme is sectionalised, it becomes unnecessappnsider the provisions
applicable only to the Post-1978 Section. The oalgvant provisions are those (to
which | have referred) which govern the constitataf the Pre-1978 Section of the
Scheme. They indicate that a complete separatfoassets and liabilities was
intended, which should be given effect to in relatio the incidence of liability now
under consideration.

This approach seems to me to be a little too cdoeép As Mr Warren, | think,
accepts, the starting point for a consideratiothef potential liabilities of Pre-1978
employers has to be the 2000 Rule Change contamnethat is now Rule 5.2A and
the accession agreements which the Pre-1978 emplsigned. The Pre-1978
employers are (for the reasons set out in relamothe first question) Participating
Employers within the definition of that term in RuB. This is accepted. They
therefore submitted to the obligation containethim Trust Deed and Rules current at
the time and to any obligations contained in aatam of those documents. Although
the 1978 Deed created what might be regarded asseparate funds, with clear
restrictions on the use of assets to the provisiobenefits for the members entitled
under these sections, it preserved the rules alaling with deficiencies (Rule 29.2)
and the power to amend (clause 30) as general paxercisable by reference to the
“Scheme” rather than to the individual sectionshwitit. The Scheme is defined to
mean:

“the Merchant Navy Officers Pension Fund governgdthe
Trust Deed and Rules.”

Absent any express provision to that effect, | cdnsee anything in the
sectionalisation of the Scheme which suggeststtigapower to cure deficiencies is
not capable of being exercised on a scheme-wids.basis is, | think, evident in the
absence from the definition of “Participating Empos” of any reference to the
sections, even in relation to the Post-1978 pemadwithstanding that the Pre-1978
and Post-1978 Sections are also defined termsiRthes. They were included so as
to define the benefits payable, for example, urkigles 6.0 and 6.2, where they are
widely used. But they do not feature at all irateln to Rule 29.2, nor did they do so
in the equivalent provisions of the 1978 Trust Dee®ules.

It seems to me that the Trust Deed and the Rules intended to give the Trustee a
wide discretion as to how to deal with deficienciesither section of the Scheme,
and not to pre-judge how that discretion shouldelercised. Arguments as to
whether it would be appropriate for Pre-1978 empieyto contribute to Post-1978
liabilities fall to be considered, and have beenpart of that process. In that way the
consequences of sectionalisation can be addrelssedpt in a prescriptive way. If
the draftsman had intended otherwise, he had theitans available to enable him
to say so. It is noteworthy that Mr Green, whoteods for this construction of the
Trust Deed and Rules, expressly declined to mairtit the Trustee should exercise
his discretion so as to seek contributions fromP¥e8 employers.
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60.

61.

| will therefore answer question 2.1 in the claiormh in terms of option (1) and
qguestion 2.2 to the effect that Pre-1978 employaes included in the class of
Participating Employers, from whom the Trustee msgek contributions in
accordance with Rule 5.2A.

| will hear Counsel on the form of order and on atlier consequential matters
arising from this judgment. It is right that | shd record my gratitude to all Counsel
for the assistance | have received. | also wislofter my congratulations to Mr
Warren, whose appointment as a High Court Judgeawasunced after the hearing
of this application.



